CONSERVATION EASEMENT

EFFECTIVE DATE:  




GRANTOR/OWNER:
Dexter Area Historical Society and Museum, 






assumed name for Dexter Area Museum, a Michigan 






nonprofit corporation





3443 Inverness





Dexter MI   48130


  GRANTEE:  

Scio Township, a Michigan municipal corporation





827 N. Zeeb Rd.





Ann Arbor MI   48103

For purposes of this Conservation Easement, the Grantor, who is the current Owner, and all subsequent Owners of all or a portion of the subject Property, will be referred to as “Owner” throughout this Conservation Easement.  Scio Township will be referred to as “Grantee” throughout this Conservation Easement.

PROPERTY:
In Scio Township, Washtenaw County, Michigan:  


(see legal description attached hereto as Exhibit A)

Parcel I.D. No. :
H-08-06-200-002

CONVEYANCE:
Owner conveys and warrants to the Grantee a perpetual Conservation Easement over the Property.  The scope, terms and conditions of this Conservation Easement are set forth in this document.  This conveyance is a grant from Owner to Grantee.   As consideration for such grant, payment will be made to the Owner as follows:


$200,000, paid as follows: (i) $100,000 shall be paid from Grantee's Land Preservation millage revenues, with $10,000 of said millage revenues being paid at time of execution of this Conservation Easement, and the balance of said millage revenues being paid in nine (9) equal annual payments of $10,000 each, with the first such annual payment being due on or before the first anniversary of the execution date of this Conservation Easement (which is October 8, 2008), and such payments 

continuing annually on each anniversary of the execution date of this Conservation Easement thereafter up to and including October 8, 2016; (ii) $100,000 shall be paid from Grantee's General Fund—Land Fund Account, with $20,000 of said General Fund amount credited as paid at the time of execution of this Conservation Easement from the earnest money deposit, and the balance of said General Fund amount being paid in eight (8) equal annual payments of $10,000 each, with the first such annual payment being due on or before the second anniversary of the execution date of this Conservation Easement (which is October 8, 2009), and such payments continuing annually on each anniversary of the execution date of this Conservation Easement thereafter up to and including October 8, 2016.

OWNER AND GRANTEE AGREE TO THE FOLLOWING:
A.
PURPOSES OF THIS CONSERVATION EASEMENT AND COMMITMENTS OF OWNER AND GRANTEE.

1. This Conservation Easement is made to assure that the Property will be perpetually preserved in its predominantly scenic, agricultural and open space condition.  The purposes of this Conservation Easement are to protect the Property’s natural resource and watershed values, agricultural soils, viewsheds and historic structures.  Any uses of the Property which may impair or interfere with the Conservation Values (defined below) are expressly prohibited.

2. Owner is committed to preserving the Conservation Values of the Property and to protecting the Property’s historic structures and scenic views that are important symbols of the surrounding community.  Owner shall confine use of the Property to activities consistent with both the express purposes of this Conservation Easement and the preservation of the Conservation Values.

3. Grantee is a qualified recipient of this Conservation Easement, is committed to preserving the Conservation Values of the Property and are committed to upholding the terms of this Conservation Easement.

B.
CONSERVATION VALUES.  The Property possesses natural, scenic, agricultural, biological, historic and open space values of prominent importance to Owner, Grantee and the public.  These values are referred to as the “Conservation Values” in this Conservation Easement.  The Conservation Values include the following:

OPEN SPACE and SCENIC:
1. A scenic landscape and natural character which would be impaired by modification of the Property.

2. A scenic panorama visible to the public from publicly accessible sites which would be adversely affected by modifications of the natural habitat.

3. Relief from urban closeness.

4. Prominent visibility to the public from Island Lake Rd., which will enhance tourism if preserved in its natural state.

5. Biological integrity of other land in the vicinity has been modified by intense urbanization, which is expected to continue.

PUBLIC POLICY: 

6. The State of Michigan has recognized the importance of protecting our natural resources as delineated in the 1963 Michigan Constitution, Article IV, Section 52:   “The conservation and development of the natural resources of the state are hereby declared to be of paramount public concern in the interest of the health, safety and general welfare of the people.  The legislature shall provide for the protection of the air, water and other natural resources of the state from pollution, impairment and destruction.”

7. The Property is preserved pursuant to a clearly delineated federal, state or local conservation policy and yields a significant public benefit.  The following legislation, regulations and policy statements establish relevant public policy:

a. Conservation and Historic Preservation Easement, Subpart 11 of Part 21 of the Michigan Natural Resources and Environmental Protection Act – MCL §§ 324.2140 et seq.;

b. Biological Diversity Conservation, Part 355 of the Michigan Natural Resources and Environmental Protection Act – MCL §§ 324.35501 et seq.; (Legislative Findings § 324.35502);

c. Wetland Protection, Part 303 of the Michigan Natural Resources and Environmental Protection Act – MCL §§ 324.30301 et seq.; (Legislative Findings MCL § 324.30302);

d. Water Pollution Control Act of 1972, 33 USC §§ 1251 - 1387 (§1251 Goals & Policy; § 1344 Wetlands permitting, a.k.a. “Section 404” Clean Water Act.);

e. Farmland and Open Space Preservation, Part 361 of the Michigan Natural Resources and Environmental Protection Act – MCL §§ 324.36101 et seq.;

f. Soil Conservation, Erosion and Sedimentation Control, Parts 91 & 93 of the Michigan Natural Resources and Environmental Protection Act – MCL §§ 324.9101 et seq; 324.9301 et seq.; (Legislative Policy § 324.9302);

g. The United States Internal Revenue Code (“IRC”), at Title 26, U.S.C.A., Section 170(h)(1)-(6) and Sections 2031(c), 2055 and 2522 and under Treasury Regulations at Title 26 C.F.R. SS 1.170A-14 et seq., as amended.

8. The Washtenaw County Historic District Commission has recognized the importance of the Property as an historical resource, by designating the Property as an historic district in 2001.  Particularly, the Property is the site of Gordon Hall, an historic structure and important community symbol, that is listed on the National Register of Historic Places.

9. Scio Township has designated its portion of the Property as “Open Space/- Agricultural/Residential” in its Master Land Use Plan dated October 8, 1996, as amended.

10. Scio Township has adopted the following documents as policy:  Land Preservation Ordinance (2002-05, adopted 2/25/05), Zoning Ordinance (adopted 11/26/03, as amended), Wetland and Watercourse Protection and Restoration Ordinance (2005-01) and Open Space and Greenway Plan (adopted 10/19/04).  

ECOLOGICAL / HABITAT:
11. The Property contains significant natural habitat in which wildlife, plants or the ecosystems which support them thrive in a natural state.

12. Valued Wetlands, as described in Wetland Protection, Part 303 of the Michigan Natural Resources and Environmental Code MCL 324.30301 et seq. are present on the Property.

13. The Property contains sustainable habitat for biodiverse vegetation, birds and terrestrial animals.

14. The Property contains natural wetland areas that provide habitat for aquatic invertebrates, reptiles, amphibians and aquatic and/or emergent vegetation.

15. Valued native forest land exists on the Property, which includes diverse native species, trees of many age classes and structural diversity, including a multi-story canopy, standing dead trees and downed logs.

WATERSHED PROTECTION:
16. The Property provides important natural land within the watershed of Mill Creek and the Huron River.  Protection of the Property in its natural and open space condition helps to ensure the quality and quantity of water resources for the Dexter area.

ADJACENT TO PROTECTED LANDS:

17. The Property lies in proximity to the following conserved properties which similarly preserve the existing natural habitat:  Smith Woods Park.

18. Preservation of the Property enables the Owner to integrate the Conservation Values with other neighboring lands.

FARMLAND:
19. The Property consists entirely of “prime farmland” and “farmland of local importance” as classified by the U.S. Department of Agriculture and the Natural Resources Conservation Service. 

20. The Property has a long history of productive farming and contains significant areas with soil classifications designated as Spinks loamy sand, Conover loam, Fox sandy loam and Kidder sandy loam.

21. The Property is located within Scio Township, a community with an agriculture-based economy, in an area presently experiencing rapid development, including the subdivision of prime farmland.
C.  
BASELINE DOCUMENTATION.  Owner and Grantee agree that the natural characteristics, ecological features, physical and man-made conditions of the Property at the time of this grant are as documented in a Baseline Documentation Report, dated October 8, 2007 (the “Baseline Report”), prepared by Grantee and signed and acknowledged by Owner and Grantee and that such Baseline Report (including any attached reports, maps, photographs and other documentation) conclusively establishes the condition of the Property as of the recording date of this Conservation Easement.  Grantee may use the Baseline Report in enforcing provisions of this Conservation Easement, including without limitation any use of the Baseline Report to show a change of conditions.

D.  
PERMITTED USES.  Owner retains all right, title and interest in and to the Property except as expressly restricted by this Conservation Easement including but not limited to:  

1. Right to Convey.  Owner retains the right to sell, mortgage, bequeath or donate the Property.  Owner may convey up to one-half acre of land adjacent to the railroad right-of-way to the Washtenaw County Road Commission for the purpose of widening and altering the route of the road to create a new viaduct under the railroad grade.  Any other conveyance will remain subject to the terms of this Conservation Easement.  All subsequent Owners, including without limitation any mortgagee taking possession of the Property by foreclosure or deed-in-lieu of foreclosure, will be bound by all obligations in this Conservation Easement.

2. Agricultural Use.  Owner retains the right to continue Agricultural Use.  For purposes of this Conservation Easement “Agricultural Use” means substantially undeveloped land devoted to the production of plants and animals useful to humans, including forages and sod crops; grains, feed crops, and field crops; dairy and dairy products; poultry and poultry products; livestock, including the breeding and grazing of cattle, swine, captive cervidae, equines and similar animals; berries; herbs; flowers; seeds; grasses; nursery stock; fruits; vegetables; Christmas trees; and other similar uses and activities. (If sod is grown and harvested, the soil loss level must be at or below “T.”)  The management and harvesting of a woodlot is not considered an Agricultural Use but is a permitted activity under this Conservation Easement.  Agricultural Use must conform to the Michigan Department of Agriculture’s Generally Accepted Agricultural Management Practices (GAAMPS).  The installation and maintenance of fencing for Agricultural Use is permitted as is the construction of temporary seasonal structures such as produce stands.

3. Forestry.  Owner retains the right to conduct forestry activities for domestic purposes.  Domestic forestry includes the cutting of firewood (only for heating of residences and other structures on the property), blowdowns, dead and diseased trees, the removal of trees and hedge rows to improve the farming operation and trees that pose threats to persons or property.  No practice or plan shall include provisions allowing clear cutting or even-aged management.  Such activities shall not materially impair the Conservation Values of the Property, as determined by Grantee.

4. Right to Cut Vegetation.   Crops grown on the Property may be harvested.  Invasive species having a negative impact on Agricultural Use or native species may be removed.  The cutting or removal of trees or vegetation which pose a threat to human life or property and reasonable pruning and trimming are permitted.
5. Right to Conduct Ecological Restoration.  Owner retains the right to conduct ecological restoration on the Property.  Ecological restoration includes, but is not limited to, planting native species, removing non-native or invasive species, installing erosion control structures, or installing fencing necessary for the re-establishment of native vegetation.

6. Right to Operate Motorized Vehicles.  Owner retains the right to operate motorized vehicles on the Property for agricultural and maintenance purposes and other motorized vehicles for personal use, as long as the use does not adversely affect the Conservation Values identified above.

7. Right to Place Signs.   Owner retains the right to place signs on the Property relating to permitted activities as described in this section, or stating one or more of the following items, namely:  (a) the name and address of the Property; (b) Owner's name; (c) that the Property is protected by this Conservation Easement; (d) that any unauthorized entry or use is prohibited; (e) that the Property is for sale or rent; and (f) the sale of agricultural products grown on the Property and hand crafted items made on the Property.  Such signs shall be subject to the Township sign ordinance.  To maintain the scenic qualities protected by this Conservation Easement, any other signs placed on the Property require prior written approval of Grantee.

8. Right to Lease.  Owner retains the right to lease all or a portion of the Property for purposes consistent with this Conservation Easement.  Any lease shall be subject to the terms of this Conservation Easement.  Leases shall incorporate by reference the terms of this Conservation Easement.

9. Right to Service Property with Non-Commercial Water Wells.  Owner may install non-commercial water wells for the purpose of irrigating crops on the Property, processing crops, watering animals raised on the Property and domestic use.

10. Recreational Activities.  Consistent with the Conservation Values and/or Agricultural Use of the Property, recreational and educational activity is permitted so long as such activity is consistent with the purposes of this Conservation Easement and does not adversely affect the soils and/or agricultural operations on the Property.

11. Drain Tiles and Irrigation Ponds.  Owner may install new and repair existing drain tiles and irrigation ponds exclusively pertaining to Agricultural Use of the Property and subject to the NRCS Conservation Plan.

E. 
PROHIBITED ACTIONS.  Any activity on, or use of, the Property which is inconsistent with the Purposes of this Conservation Easement or which is detrimental to the Conservation Values is expressly prohibited.  The following activities and uses are explicitly prohibited:

1. Division.  Any division or subdivision of the Property is prohibited, including subjecting the Property to a condominium or planned unit development.

Exception:  Up to one-half acre of land may be divided for the purpose of widening and altering the route of Island Lake Rd. to create a new viaduct under the railroad grade.
2. Commercial Activities.  Any commercial activity on the Property other than that associated with Agricultural Use is prohibited.  Recreational and educational activity is permitted as long as such activity (i) is consistent with the purposes of this Conservation Easement, (ii) does not involve the construction of any improvements on the Property, (iii) does not adversely impact the soils and/or agricultural operations on the Property or (iv) does not impair any of the Conservation Values.  Under no circumstances shall athletic fields, golf courses or ranges, commercial airstrips or helicopters pads, motorcross biking or any other improvement or activity inconsistent with the Conservation Values or current or future agricultural production be permitted on the Property.

3. Industrial Activities.  Any manufacturing or industrial activity on the Property other than Agricultural Use is prohibited.

4. Construction.  The placement or construction of any improvements to the Property—such as, but not limited to, buildings, roads, camping accommodations, mobile homes and parking lots—is prohibited except for strictly agricultural improvements such as erosion control and check dams, fences or seasonal structures such as duck or deer blinds.  

5. Cutting Vegetation.  Any cutting of trees or vegetation on the Property is prohibited, except for activities permitted in Sections D.2, 3 and 4 above.

6. Land Surface Alteration.    Any mining, oil and natural gas exploration or extraction, filling, excavating, dredging or non-farming related alteration of the surface of the land is prohibited, including any removal of any substance that must be quarried or removed by methods that will consume or deplete the surface of the land, including, but not limited to, the removal of topsoil, sod (except as provided in Section D.2 above), sand, gravel, rock, minerals, peat or other materials, building of roads or changes in the topography of the Property in any manner.   Owner may use topsoil, sand, gravel and rock to maintain existing farm lanes on the Property or make landscape alterations consistent with existing Agricultural Use on the Property, such as reshaping of the land to improve “air drainage” for fruit production or the removal of a sand ridge to accommodate agricultural equipment on the Property.  Any surface mining for on-farm use shall be limited to one (1) acre in size and shall be returned to its original topographic condition within one (1) year from the date the activity ceased.  Any land surface alteration shall be conducted in accordance with an NRCS approved Conservation Plan, shall require the written approval of Grantee prior to implementation and shall be consistent with the purpose of this Conservation Easement.  Development or installation of commercial water wells on the Property is prohibited unless an exception is granted in writing by the Scio Township Board of Trustees for purposes of providing municipal water supply.
7. Dumping.  Processing, storage, dumping or disposal of liquid or solid waste, refuse or debris on the Property is prohibited, except for properly designed and approved on-site septic systems serving the human occupants of the Property.  This provision shall not be construed to preclude the on-site use of plant and animal waste or the burning of domestically-produced material in a manner consistent with Agricultural Use and applicable federal, state and local laws and regulations.
8. Water Courses.  Natural water courses, wetlands or other bodies of water may not be altered.

9. Off-Road Recreational Vehicles.  Motorized off-road vehicles—such as, but not limited to, snowmobiles, dune buggies, all-terrain vehicles and motorcycles—may not be operated off of designated roads or trails on the Property.

10. Billboards.   Billboards are prohibited.

11. Additional Prohibited Actions.  Any activity on or use of the Property which is inconsistent with Agricultural Use or this Conservation Easement or which is detrimental to the Conservation Values is expressly prohibited.  By way of example, but not by way of limitation, the following activities and uses are explicitly prohibited:

a. New Roads.  No new roads may be constructed, except for unpaved roads necessary for Agricultural Use on the Property and provided the impact to prime, unique and important soils is minimized.  

b. New Utilities; Easements.  Installation of new utilities is prohibited, except that Owner may install utilities necessary for uses of the Property permitted under this Conservation Easement as long as such installation is consistent with the purposes of this Conservation Easement, is not detrimental to the Conservation Values and the work is performed in a manner that minimizes to the greatest extent possible the adverse affect on prime, unique and important soils and on scenic viewsheds.  Under no circumstance may the topography be altered permanently.  All earth movement must occur within a time frame of less than six (6) months, and the topography must be returned to pre-existing conditions in accordance with the Baseline Report within six (6) months after commencement of such activity.  Future utility or other easements shall be subordinate to this Conservation Easement.  Not less than sixty (60) days prior to granting any easement, Owner shall notify Grantee of the proposed easement and obtain Grantee’s approval, which shall not be unreasonably withheld so long as such easement complies with the intent and purposes of this Conservation Easement.

F.  
RIGHTS OF THE GRANTEE.   Owner confers the following rights upon 



Grantee to perpetually enforce this Conservation Easement and maintain the 



Conservation Values of the Property:

1. Right to Enter.   Grantee, its agents or designees has the right to enter the Property during daylight hours, with prior notice, to monitor the Property or to enforce compliance with, or otherwise exercise its rights under, this Conservation Easement.  Grantee may not, however, unreasonably interfere with Owner’s use and quiet enjoyment of the Property.  Grantee has no right to permit others to enter the Property for purposes unrelated to this Conservation Easement.  The general public is not granted access to the Property.

2. Right to Preserve.    Grantee has the right to prevent any activity on or use of the Property that is inconsistent with the purposes of this Conservation Easement or detrimental to the Conservation Values of the Property.

3. Right to Require Restoration.   Grantee has the right to require Owner to restore the areas or features of the Property which are damaged by any activity inconsistent with this Conservation Easement or detrimental to the Conservation Values of the Property.

4. Signs.  Grantee has the right to place signs on the Property which identify the land as protected by this Conservation Easement and do not interfere with Owner’s Agricultural Use of the Property.  The number and location of any signs are subject to the Owner’s reasonable approval.

5. Right to Review and Approve.  Wherever Grantee is granted the right to review and approve any proposed plan for the use, modification, restoration or exploitation of any portion of the Property or improvements on the Property, such approval shall be granted or denied by the Scio Township Board of Trustees, in writing, within ninety (90) days of the date Grantee receives from Owner written notice of the proposed plan, in sufficient detail to allow Grantee to properly assess the plan.  Grantee may deny Owner’s request only upon a reasonable determination by Grantee that the proposed plan would be inconsistent with the terms of this Conservation Easement and the Scio Township Land Preservation Ordinance (as it exists on the date of this Conservation Easement)  or detrimental to the Conservation Values of the Property.
6. Right to Enforce.  Grantee has the right to enforce the terms of this Conservation Easement and the covenants and conditions contained herein by proceedings at law or in equity, including but not limited to, the right to require restoration of the Property to the condition at the time of the grant of this Conservation Easement, as set forth in the Baseline Report.
G.  
GRANTEE’S REMEDIES.  This section addresses cumulative remedies of 



Grantee, along with limitations on these remedies.  

1. Notice and Demand.   If Grantee determines that Owner is in violation of this Conservation Easement, or that a violation is threatened, Grantee shall provide written notice to Owner.  The written notice shall identify the violation and request corrective action to cure the violation and, where the Property has been injured, to restore the Property.   

If at any time, however, Grantee determines, at its sole discretion, that the violation constitutes immediate and irreparable harm, no written notice is required.   Grantee may then immediately pursue its remedies to prevent or limit harm to the Conservation Values of the Property.  

If Grantee determines that this Conservation Easement is, or is expected to be, violated, and Grantee’s good-faith and reasonable efforts to notify Owner are unsuccessful, Grantee may pursue its lawful remedies to mitigate or prevent harm to the Conservation Values without prior notice and without awaiting Owner’s opportunity to cure.   Owner agrees to reimburse all reasonable costs associated with this effort.

2. Failure to Act.    If, within thirty (30) days after written notice, Owner does not complete corrective measures requested by Grantee, Grantee may bring an action in law or in equity to enforce the terms of the Conservation Easement.  In the case of immediate or irreparable harm, or if Owner is unable to be notified, Grantee may invoke these same remedies without notification and/or awaiting the expiration of the 30-day period.    

Grantee is entitled to enjoin the violation through temporary or permanent injunctive relief and to seek specific performance, declaratory relief, restitution, reimbursement of expenses and/or an order compelling Owner to restore the Property.  If the court determines that Owner has failed to comply with this Conservation Easement, Owner shall also reimburse Grantee for all reasonable litigation costs and reasonable attorney’s fees, and all costs of corrective action or Property restoration incurred by Grantee.

3. Unreasonable Litigation.   If  Grantee initiates litigation against Owner to enforce this Conservation Easement, and if the court determines that the litigation was initiated without reasonable cause or in bad faith, then the court may require  Grantee to reimburse Owner for reasonable costs and reasonable attorney’s fees in defending the action.  

4. Actual or Threatened Non-Compliance.   Grantee’s rights under this section, Grantee’s Remedies, apply equally in the event of either actual or threatened violations of the terms of this Conservation Easement.  Owner agrees that Grantee’s claim for money damages for any violation of the terms of this Conservation Easement is inadequate.  Grantee shall also be entitled to affirmative and prohibitive injunctive relief and specific performance, both prohibitive and mandatory.  Grantee’s claim for injunctive relief or specific performance for a violation of this Conservation Easement shall not require proof of actual damage to the Conservation Values.

5. Delay in Enforcement.  A delay in enforcement shall not be construed as a waiver of Grantee’s right to eventually enforce the terms of this Conservation Easement.  

6. Acts Beyond Owner’s Control.   Grantee may not bring an action against Owner for modifications to the Property resulting from causes beyond Owner’s control, including, but not limited to, unauthorized actions by third parties, natural disasters such as unintentional fires, floods, storms, natural earth movement or even Owner’s well-intentioned action in response to an emergency resulting in changes to the Property.  Owner has no responsibility under this Conservation Easement for such unintended modifications.  

7. Cumulative Remedies.   The preceding remedies of Grantee are cumulative.  Any or all of the remedies may be invoked by Grantee if there is an actual or threatened violation of this Conservation Easement.  

H.  
NOTIFICATION PROVISION.  Grantee is entitled to written notice not less than sixty (60) days in advance whenever approval is required under this Conservation 


Easement, unless expressly provided otherwise in this Conservation Easement.  For 


purposes of this Conservation Easement, notices may be provided to either party by 


personal delivery or by mailing a written notice to the party (at the address shown at the 


top of this Conservation Easement, or at last known address of a party) by registered 


mail.  All notices shall be deemed to have been duly given when hand delivered or when 


deposited, properly addressed, and registered with the U.S. Postal Service with sufficient 


pre-paid postage.
I. 
CONSERVATION EASEMENT REQUIREMENTS UNDER MICHIGAN LAW AND UNITED STATES TREASURY REGULATIONS. 

1. This Conservation Easement is created pursuant to the Conservation and Historic Preservation Easement, Subpart 11 of Part 21 of the Michigan Natural Resources and Environmental Protection Act - MCL §§ 324.2140 et seq.

2. This Conservation Easement is established for conservation purposes pursuant to the Internal Revenue Code, as amended at Title 26, U.S.C.A., Section 170(h)(1)-(6) and Sections 2031(c), 2055 and 2522 and under Treasury Regulations at Title 26 C.F.R. § 1.170A-14 et seq., as amended.

3. Grantee is qualified to hold conservation easements pursuant to these statutes.

J.  
OWNERSHIP COSTS AND LIABILITIES.   In accepting and executing this Conservation Easement, Grantee shall have no responsibility or liability for costs, expenses, taxes, insurance or any other obligation related to the Property.  Grantee’s rights do not include the right, in the absence of a judicial decree, to enter the Property for the purpose of becoming an operator of the Property within the meaning of the federal Comprehensive Environmental Response, Compensation and Liability Act (42 U.S.C. 9601 et seq.).  Neither Grantee, nor its trustees, officials, officers, employees and agents or any other person in his or her capacity as citizen of Scio Township, shall have any liability arising from injury or death to any person or physical damage on the Property.  Owner or Owner’s successors, transferees or assigns, agrees  to indemnify Grantee against any costs, damages or losses (including attorneys fees and expert witness fees) incurred by Grantee relating to such claims.  Owner is responsible for posting the Property’s boundaries and for discouraging any forms of trespass upon the Property.  This paragraph is intended to ensure that none of the liabilities attendant on land ownership are inadvertently transferred to Grantee under this Conservation Easement as Grantee will have no management responsibilities and will exercise no direct control over any potential hazards on the Property.  Owner's liabilities under this paragraph transfer to a new owner upon transfer of Owner's interest in the Property.
Owner shall indemnify, defend and hold harmless Grantee from any liability resulting from Owner’s negligent acts, including, but not limited to, the release, use or deposit of any hazardous substance on the Property.

K. 
CONSERVATION PLAN.  As required by section 1238I of the Food Security Act of 1985, as amended 3838i, Owner or any lessee of the Property shall conduct all agricultural operations on the Property in a manner consistent with a Conservation Plan prepared in consultation with the Natural Resources Conservation Service (“NRCS”) and approved by the applicable conservation district (the “Conservation Plan”).  This Conservation Plan shall be developed using the standards and specifications of NRCS Field Office Technical Guide and 7 CFR Part 12 that are in effect on the effective date.  However, Owner may develop and implement a Conservation Plan that proposes a higher level of conservation and is consistent with NRCS Field Office Technical Guide standards and specifications.  NRCS shall have the right to enter upon the Property, with advance notice to Owner, in order to monitor compliance with the Conservation Plan.  The Conservation Plan shall be updated at least every ten years.

In the event of noncompliance with the Conservation Plan, NRCS shall work with Owner to explore methods of compliance and give Owner a reasonable amount of time, not to exceed twelve (12) months, to take corrective action.  If Owner does not comply with the Conservation Plan, NRCS will inform Grantee of Owner’s noncompliance.  Grantee shall take all reasonable steps (including efforts at securing voluntary compliance and, if necessary, appropriate legal action) to secure compliance with the Conservation Plan following written notification from NRCS that (a) there is a substantial, ongoing event or circumstance of non-compliance with the Conservation Plan, (b) NRCS has worked with Owner to correct such noncompliance and (c) Owner has exhausted its appeal rights under applicable NRCS regulations.

If NRCS standards and specifications for highly erodible land are revised after the effective date of this Conservation Easement based on an Act of Congress, NRCS will work cooperatively with Owner to develop and implement a revised Conservation Plan.  

L.  
TITLE AND ENVIRONMENTAL WARRANTIES.  Owner warrants that (a) Owner has good and marketable fee simple title to the Property, has the right to convey this Conservation Easement and that the Property is free and clear of all encumbrances; and (b) Owner has no knowledge of any release of hazardous substances or hazardous wastes (as those terms are defined under any federal, Michigan or local law, ordinance or regulation) or threatened release of hazardous substances or hazardous wastes on the Property.  Owner agrees to indemnify the Grantee against any costs, damages or losses (including attorneys’ fees and expert witness fees) incurred by Grantee arising out of or related to the presence of hazardous substances or hazardous wastes at, on, under or which migrate from the Property.
M.  
CESSATION OF GRANTEE EXISTENCE.  If Grantee shall cease to exist or if Grantee is no longer authorized to acquire and hold conservation easements, then this Conservation Easement shall be assigned to a unit of government or any entity having similar conservation purposes to which such right may be awarded under the cy pres doctrine.  Such entity must be a “qualified organization” for purposes of IRC Section 170(h).
N.  
TRANSFER OF THE EASEMENT.  Grantee may transfer this Conservation Easement to a public agency or non-profit organization, which, at the time of transfer, is a qualified organization under Section 170(h) or successor provision of the IRC.

O.  
TERMINATION OR EXTINGUISHMENT.  This Conservation Easement may only be terminated or extinguished by a court of competent jurisdiction upon a request to terminate made by Owner and Grantee and after a finding by the court that the conditions or circumstances on or surrounding the Property have changed to such a degree that it has become impossible to fulfill the conservation purposes of this Conservation Easement.
P. 
PROCEEDS FOR TERMINATION, EXTINGUISHMENT, CONDEMNATION, CONVEYANCE OR ANNEXATION.  If this Conservation Easement is terminated or extinguished, or the Property is condemned or conveyed by sale, or is governed by the City of Dexter, in whole or in part, then Grantee is entitled to its proportional share of the gross sale proceeds or condemnation award representing an amount equal to the ratio of the appraised value of the Property subject to this Conservation Easement to the unrestricted fair market value of the Property as these values are determined on the date this Conservation Easement is extinguished or terminated, or the Property is condemned, conveyed or annexed.
Q.       LIBERAL CONSTRUCTION.   This Conservation Easement shall be liberally construed in favor of maintaining the Conservation Values of the Property and in accordance with the Conservation and Historic Preservation Easement, Sub part 11 of Part 21 of the Michigan Natural Resources and Environmental Protection Act, MCL 324.2140 et seq.
T.
SEVERABILITY.  If any portion of this Conservation Easement is determined to be invalid, the remaining provisions will remain in force.

U.
EASEMENT AND COVENANT RUNNING WITH THE LAND; SUCCESSORS.   This Conservation Easement is a covenant running with the land, and is binding upon, and inures to the benefit of, Owner and Grantee and their respective successors, transferees, heirs, beneficiaries and assigns and all others having an interest in the Property.  All subsequent Owners of the Property are bound to all provisions of this Conservation Easement to the same extent as the current Owner.  This Conservation Easement is expressly declared to be enforceable in accordance with its terms regardless of any lack of privity of estate or contract or lack of benefit running to particular land pursuant to the Michigan Natural Resources and Environmental Protection Act, MCL 324.2141, as the same may be amended from time to time.


Upon transfer of the Property, or interest in the Property, from one landowner to another, the conveyance document shall expressly refer to this Conservation Easement and be subject to its terms.

V.
SUBORDINATION.  Any mortgage or lien arising before or on the date of this Conservation Easement shall be expressly subordinated to the terms of this Conservation Easement in a form acceptable to Grantee before consideration is paid.  Such mortgagee shall provide a written subordination agreement.

W.
AMENDMENT.  This Conservation Easement may be amended only in writing and executed by Owner and Grantee and, then, only in accordance with the Scio Township Land Preservation Ordinance and only if, in the sole and exclusive judgment of the Grantee, such amendment furthers and is consistent with the purposes of this Conservation Easement.  No amendment shall affect the perpetual duration of the Conservation Easement. Valid reasons for granting an amendment are as follows:  (a) clarification of language; (b) relinquishment of retained rights by Owner; (c) change in location of a structure or use or d) as a response to changes in agricultural technology.  Amendments shall result in no net decrease in the amount of preserved land and shall have no negative impact to the Conservation Values.  In order to be effective, any such amendment must also comply with all applicable laws and regulations and be recorded with the Washtenaw County Register of Deeds.  Nothing in this paragraph shall require  Grantee or Owner to agree to an amendment.
X.
TERMINATION OF RIGHTS AND OBLIGATIONS.   All rights and obligations of Grantee and Owner under this Conservation Easement shall terminate upon transfer of such party’s interest in the Property.  Liability for acts or omissions occurring prior to transfer will survive the transfer.

Y.
MICHIGAN LAW.  This Conservation Easement will be construed in accordance with Michigan Law.

Z.
ENTIRE AGREEMENT.  This Conservation Easement sets forth the entire agreement of the parties.  It is intended to supersede all prior writings, discussions or understandings.
AA.
TRANSFER BY OWNER.  Owner agrees to incorporate by reference the terms of this Conservation Easement in any deed or other legal instrument by which Owner transfers any interest in all or a portion of the Property, including without limitation a leasehold interest for a term greater than one year.  Owner further agrees to give written notice to Grantee of the transfer of any such interest not less than thirty (30) days prior to such transfer.  The failure of Owner to perform any act required by this paragraph shall not impair the validity of this Conservation Easement or limit its enforceability.
BB.
NO MERGER.  Prior to Grantee obtaining fee title to the Property, Grantee shall transfer this Conservation Easement to a qualified state or local government agency or non-profit organization, which at the time of transfer, is a qualified organization under Section 170(h) or successor provision of the IRC.

CC. 
EFFECTIVE DATE.  Owner and Grantee intend that the restrictions arising hereunder 

take effect on the day and year set forth above.

DD.
RECORDING.  This Conservation Easement shall be recorded as soon as possible, in no 


event later than thirty (30) days following the Effective Date, in the office of the Register 


Deeds for Washtenaw County, Michigan, after all required signatures have been affixed hereto.  Grantee may re-record this Conservation Easement at any time as may be required to preserve its rights in this Conservation Easement.

IN WITNESS WHEREOF, Owner and Grantee have executed this Conservation Easement as of the date above.
OWNER:

Gilbert Campbell

Dexter Area Historical Society and Museum, 

assumed name for Dexter Area Museum, a 

Michigan nonprofit corporation

STATE OF MICHIGAN

)

)

WASHTENAW COUNTY 

)

Acknowledged before me on this _________ of __________________, 2007, by 

______________________________, known to me to be the ____________________________ 

of the Dexter Area Historical Society and Museum.


________________________Notary Public



Washtenaw County, Michigan



My commission expires: 



GRANTEE:







Kathleen P. Knol

Scio Township, a Michigan municipal corporation






STATE OF MICHIGAN

)

)

WASHTENAW COUNTY

)

Acknowledged before me on this ________ of _______________, 2007, by 

______________________________, known to me to be the ______________________ of Scio 

Township, a Michigan municipal corporation.


________________________Notary Public



Washtenaw County, Michigan



My commission expires: 




PREPARED BY:  Barry A. Lonik, 11300 Island Lake Rd., Dexter MI, 48130-8513.

AFTER RECORDING SEND TO:  Scio Township, 827 N. Zeeb Rd., Ann Arbor MI, 48103.

EXHIBIT A

Legal Description

Commencing at the Northwest corner of Section 6, T2S, R5E, Scio Township, Washtenaw County, Michigan as a POINT OF BEGINNING; thence N87º40’35”E 2153.41 feet along the North line of said Section 6; thence S58º07’00”W 2465.34 feet along the Northwesterly line of the Norfolk Southern Railway right-of-way; thence N02º44’40”W 1216.27 feet along the West line of said Section 6 to the Point of Beginning.  Being a part of the Northwest ¼ of Section 6, T2S, R5E, Scio Township, Washtenaw County, Michigan and containing 30.06 acres of land, more or less.  Being subject to easements and restrictions of record, if any.
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